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Chantelle Cleary is a nationally-recognized subject-matter
expert in Title IX and related fields. She has more than 10
years of experience in the investigation and adjudication of
sexual and interpersonal violence. She lectures extensively
at universities and conferences throughout the U.S. on Title
IX, VAWA, harassment, and implementation of best and
emerging practices. Prior to joining Grand River Solutions,
Chantelle served as the Director for Institutional Equity and
Title IX at Cornell University, and before that as the Assistant
Vice President for Equity and Compliance and Title IX
Coordinator at the University at Albany. In these roles, she
provided direct, hands-on experience in the fields of Title IX,
civil rights, employment law, and workplace and academic
investigations. Her responsibilities included focusing on
diversity efforts, sexual assault prevention and training,
affirmative action, and protecting minors on campus.



Grand River Solutions, Inc.

About Us $%
¥

Grand River Solutions provides Title IX, equitynagnd Clery Act consulting

services. Together, our experts hav des of direct, on-campus

experience at both small and lar @hc and private institutions. This

practical expertise derived fron% of hands-on experience enables our

team to offer customized s \ns unique to your educational institution’s

needs. Grand River% suite of creative, cost-effective and compliant
S

solutions to help s§~
o3

meet their needs in innovative ways.
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Title IX of the
Education
Amendments

Act of 1972

&

"No pg& in the United
Sta all, on the basis of

S excluded from
ticipation in, be denied
e benefits of, or be
subjected to
discrimination under any
education program or
activity receiving Federal
financial assistance.”



Title IX Applies to All For f Sex

Discrimination

SO

o Sexual Harassment
o Achievement Awards

o Athletics Q\
o Benefits Q@

o Financial Aid

o Leaves of absence and re@y policies

o Opportunities tojoin@o

o Payrates ?\
o Recruitmen@Q -

©)

©)

O\/

Retention Rates

Safety

Screening Exams

Sign-on Bonuses

Student and Employee Benefits
Thesis Approvals

Vocational or College Counseling
Research opportunities

GRAND RIVER



The May 2020 Title IX Re
Cover A Narrow Scope itle IX

D

lons

O O O O O O o O O

-a
Sexual Harassment

Achievement Awards

2::;';5 3 \ Conduct Constituting
i Al \ Sexual Harassment
Leaves of absence and re@y policies as Defined in
Opportunities to join Section 106.30

Pay rates ?\
Recruitment@? -

GRAND RIVER



Title IX Application Post Ma% 2020
Regulations O$

\
\/\L

« Campus « Complainantis a
caxual Program, member of the
Harassment Activity, Building, community, and

« Quid Pro Quo and
« Sexual Assault

« Hostile
Environment

Required
Response:

Section 106.45

« Control over
Procedures

* Inthe Uinrd Respondent
States

- Dating/Domestic
Violence
- Stalking

GRAND RIVER



v/

Apply te Title IX
106.45 Procedures




Procedural Requirements for
Hearings o

'No Compelling participationr ~

\_/

' Standard of proof used may be preponderance @ he evidence or clear and convincing;
standard must be the same for student r:gk_‘ aployee matters

(




What do we

nEEd tO dO Iear & Comprehensive Procedures
all of this?
S

S%& Staff

9 Expertise and Confidence
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Skidmore's
|; Policy

Ski% College
Title olicy for Students
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Skidmore Coll§g:> Live Hearing - "

Format and Lo Istics oooemmiii
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Live Hearings Require%%
SH




Hearing Technology: Requirements =,
and Considerations$% \

If hearings cannot be in person, or if son.eone chooses to

participate remotely, must have a ren.ce participation platform

available.

A

All hearings must be recorded.

\/

Participants must be able to The parties with the decision maker(s)
comrvnicate during the hearing  The parties with their advisors



Considerations for All Hearings
S

Scheduling Time Limits | Breaks

Formality,
Order and

. and
Gate-Keeping Iy interruptions
\/

O ----- GRAND RIVER

SOLUTIONS

Requests or
need for
adjournment

‘ Handhng
cisruptions



Special Cons@ﬁl erations
for In Per earings

‘ Arrlva ,%artlupants
&? or participants
ement of participants
QQ/ Administrative support

® . Set up of the room

- Ability to consult
- The parties with their advisors
« The decision makers with each other




. Arrival of participants $
- Administrative sg&b@

. - Recording
) Spe.CIaI - Cameras O\/
Considerations

- Back.uplechnology
fOr Remote -@technology fails
Hearings bility to consult

2 - The parties with their advisors
« The decision makers with each other




- Arrival of participants ;%
- Administrative sup @
- Space with tec y

SpECiaI + Recording .\ J
Considerations . Cameras O

. - B technology
for Hybrid | %%f

. Q technology fails
Hearlngs Ability to consult
- The parties with their advisors

-« The decision makers with each other
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Hearing Participants $%
O

COmplaina Nt the person bringing the complain \

RespOndeﬂt the person against whom the ¢ laint has been filed |
Advisor | will conduct cross ion; role varies depending on school

| nVEStigatOI" | summari %estigation, answers questions |

\in the room only when answering questions

oordinates all aspects of the hearing, ensures a fair and equitable hearing
process, acts as a resource for all participants

DeCiSion-Maker makes decision as to whether policy was violated

Hearing Adminstrator

assists with the logistical coordination of the people, the space, technology,
etc.

-

~ GRANDRIVER | SOLUTIONS




The Players v\q’
The Parties \S\\O

Must be permitted to participate fully. Q\
Must be permitted to participate remotely. @

Cannot compel participation. \

Can choose to have their advisor a r

their absence for the purposes of
conducting cross-examination.

X

7 GRAND RIVER



The Players $C°
The Investigator \S\\O

May provide testimony about their

investigation. Q@Q\

Must provide testimony where the \
information is based on their Q\

own personal observations or expe@ce :
Must submit to cross if testimo@
provided.

&

7 GRAND RIVER



The Players

earing Advisors

The parties are each permitted two
advisors of their choosing.

One advisor will conduct cross.

The other can advise the party, but mayWot
otherwise participate.

No required Training/Qualificatigrs




The Players
The Coordinator/Chair

- Oversees the Process

- Maintains order/decorum Q/Q\
- Supports the panel Q§

- Makes ruling

- |s a decision maker$o

. Writes the decsi ?‘
- Required to ained




The Players AN
The Decision Makers \S\\C’

=\ ~

J
- Fact finders / ' ‘
- Up to three-person panel . .
- Decision must be....
Required to be trained ~

- Cannot be Title X
Coordinator, InyeStigator,
Appeals persan




General Co(g&e\

N\
Who is Parent \5«
:\rlf?c-;e Stigjént newspaper
1 ?
Hearing: Qhwterested faculty

S,
g Title IX Coordinator
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“The Department’ h\Qrest in ensuring

o impartial Title IXProceedings that
Im Pa rtial Ity avoid preju t of the facts at issue

: Avoiding necessitat road prohibition on

: sex st ypes so that decisions are
Prejudgme mad&%ﬁe basis of individualized
nt and Bias B¢

nd not on stereotypical notions
hat “men” or “women” do or do
ot do.” '
v

/
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* Practical application of these c in investigations:
* Do notrelyon cultural &nyths" that essentially blame

complainants

Impartiality " parpariediy b u&}byp about how men or women
: Avoiding

* Donotrel der-specific research data or theories to
decide or %e inferences of relevance or credibility in
cases

: parti%
* R ize that , di f sex, der, d
P reju d gme ﬁﬁ&%ﬁ sexual orientation, can be a victim or perpetrator of
o \ ual assault or other violence
nt and Bias v

oid any perception of bias in favor of or against
complainants or respondents generally

0 * Employ interview and investigation approaches that
$ demonstrate a commitment to impartiality
\J

/

# GRAND RIVER
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that individuals should be d fied from
serving as investigators of past personal
or professional experi

“Department enco@g [schools] to apply an
r areasonable person would

: : objective (Wheth\/
I m pa rt| ad I |t believe bias e 7 common sense approach to
S evaluating er a particular person serving in a

y: AVO | d | ng Title IX pole is’biased” WHILE

. [Sig caution not to apply generalizations
B 1dS ght unreasonably conclude that bias exists
example, assuming that all self-professed
minists, or self-described survivors, are biased
against men, or that a male is incapable of being '
sensitive to women, or that prior work as a victim
advocate, or as a defense attorney, renders the
person biased for or against complainants or
respondents” " GRAND RIVER

Department also rejected co ters’ arguments
Sse

s
IR



Impartialit
y: Avoiding

Conflicts
of Interest

S
o

Commenters argued that inv ,ti&tors and hearing officers employed by
schools have an “inherent dgnflict of interest” because of their affiliation
m

with the school, so De

should require investigations and
hearings to be con

external contractors

some of those commenters argued that this
ihst complainants, and some argued that this
against respondents

Department no
resulted in bias a
resulted i

and other personnel, so Department will focus on holding school’s

responsible for impartial end result of process, without labeling
certain administrative relationships as per se involving conflicts of

interest '

y
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Impartiality: \S\\
Avoiding Bottom line;~\
Prejudgment ‘ Follo@ of every individual case
: - In igate in manner that will not
, Bias, and even a perception of
Conflicts of Q;'ejudgment or bias for or against any
Eparty

Interest d $Q [
/

‘@@GRAND RIVER
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Pre-Hearin %\'Fa@ks
QQ/ '....:‘.':::i;?é‘-. .
What should b@ﬁ@ iINn advance of the hearing ® .o...o' X
\S; o 2
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() Logisti S
(7 OBBEHES &

‘ Scheduling participants

“ Reserving space

X\ \/ §

| Provision of accommodations H
'Requiests for delays; 4

agjournments

"% GRAND RIVER
i soLuUTIONS



The Parties and their Advisors, and the
Withesses

—

* Via conference or meeting
* In writing

WV
O

* Roles of the parties
 Participation $
* Evidence

 Decorum
* Impact of r@ollowmg rules

4B
Set expectations
)
* Format Q\

— GRAND RIVER
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Q Review evidence and report

=/ Review applicable p id procedures

j,.' Anticipat tr@csion maker's questions

O
T h e : . @%ate the party's questions
Investigator P
™

Anticipate challenges or issues

Be prepared to direct the parties and the decision maker to
relevant information in the evidence packet

Be prepared to answer by stating facts only, and without
offering opinions

¥ GRANDRIVER  SoOLUTIONS




Jo

Review evidence and report
Review applicable policy m@%edures

i, Preliminary anals&o\v;e evidence

. Consult @@r advisee
T h e AdVi S 0 r v/ r%e areas for further exploration

Q evelop questions for cross

Q}

A\ Anticipate challenges or issues

Anticipate the party’s questions

. Consider the impact of your decisions and develop a
strategy




Q Review evidence and report

= Review applicable p i d procedures

N\
I||. Prelimina \;,/Slsofthe evidence
The Decision %O

ine areas for further exploration

$ Develop questions of your own

,’ Anticipate the party’s questions

W ELGES

A Anticipate challenges or issues

GRAND RIVER | soLUTIONS
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01

Today’s Agenda

Conducting the Hearing /Q

02

Analysis

Evidence Assessment and %O

03

Post Hearing Tasks

04

Putting it in to @ ce

S

L]
o
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Opening
Instructions by
the Chair

Set the stage
Reiterate charges ‘
Reiterate rules and exXpectations

Reiterate logistics€on the day -

This should be scfipted and used consistently.




$
I Q«

. The parties will be permittectsxglve opening
statements

S
. Policy should include ﬂ)ose and scope
. Consider

\
- Requiring s %ion prior to hearing
. Word Iimil$<51
. Time Il@?“
O

GRAND RIVER
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Opening
Statements:
Advisor's
Role

Assist advis=c
in developing
their coening

tetement

Highlight
evidence that
the party wants
the decision
maker to focus
on

Cannot provide
an opening on
behalf of an
absent party




Opening
Statements:
Decision
Maker's Role

( Ensure that
party is not
referring to

information or
evidence that is
outside of the
record

Ensure that the
party is not
referring to
irrelevant or

otherwise
prohibited
information

Enforce time or
word limits




Testimony of the Parties andc,
Withesses




Cross Examination

Who does it? S
o

Must be conducted by the advisor

@

If party does not appe=r or does not
participate, advisor can appear and cross

\/

——

If parw (10es not have an advisor,
Ins’itciuon must provide one —_—

NS




Cross Examination $€3
Permissible Questions \S\\O

“The Rule requires that schools provﬂpc%e opportunity for cross-
examination, and that party adw must be permitted to ask all
relevant questions (includin w-up questions), and only

relevant questions.” Q\

-September 4, Zog@mstions and Answers Regarding
the Departmequ?s Inal Title IX Rule

GRAND RIVER



Cross Examination: Impergﬁ@lble
Questions \S\\

. Questions that seek to illi 't%elevant information
. Complainant’s prior al history
. Information prot by an un-waived legal
privilege
. Medical tre nt and care

. Duplicativ ?éstlons
P>

‘ Informa that is irrelevant V% GRAND RIVER




Cross

inati i

Examinatio O
n: N

([ OV

T pa Ct Of % Exclusion of all statements of
\l Ot QQ/Q\ that party or witness
Submitting &
to Cross VM

-Xaminatt



Cross $¢a
Exa m | nat|0 S){\r;@nts that consist of or

&e ade in the course of the
n. O ohibited conduct
“xceptions Q2

to the O

_ , Q} When cross examination is
—XCIUsSIona ry$<> waived or not conducted
Rule

&

------



Cross Examination: Commo#a>
Questions/Areas of Foc
\S&\

.- Confirming accuracy of prior sta ents of the witnesses or
party

- Highlighting inconsisten@%prior statements or with other
items of evidence <X

- Challenging reliabi @of testimony
- Challenging au icity of evidence submitted by the party or

witness
o

GRAND RIVER



Cross Examination
Role of the Decision Maker

The decision maker will
determine whether a
question posed during
cross examination is
relevant and

decision
termines that

tion is relevant,

party/witness must
answer it.

e

permissible.

When the decision
maker determines that
a question is irrelevant,
they must state their
reason.

J

J

i, SOLUTIONS



o~
Closing Statements \S\\
O\/
S
. The parties will be perm'@%’to give closing statements

. Policy should includ@j ose and scope
. Consider

- Requiring s @?sion prior to hearing
. Word limj %‘
- Time II@ "% GRAND RIVER



Closing

Statements:
Advisor's

Role

Assist advis=c
in developing
their clo sing

ctetement

Bullet points

W

Highlight
evidence that
the party wants
the decision
maker to focus
on

May not
provide a
closing on

behalf of an
absent party




( Ensure that
party is not

referring to

O p en | N g information or

evidence that is

Statements: o
Dec | S | C') 4 Ensure that the
Maker S ROIG party is not

referring to

irrelevant or
otherwise
prohibited
information

Enforce time or
word limits




Common Challenges during riearings

Non-appearance by a party or wj
Non-appearance by an adviso

Party or witness appears eclines to answer some (or all)
guestions

- Technology fails Q}
- Disruptions Q

. Maintaining @um

. A novel E? s raised

Fosh e
$3%%
s o
$en’



Seek to minimize harm S
A

Decision Makers./Advisors

» Asking questions O\/
* Asking “why” CJ
* Filtering questions of the par Q\

Preparing parties

* Answerin ions again

i, SOLUTIONS




Tips for Increasing Efficiency

01 )

Be prepared Practice Have back up
plans for
technology
Issues




%
\Q$

Evidence: Conscé atlon |
Exclusion, andg valuation
\QQ/ 00':

GRAND RIVER sOLUTIONS



N,
Evidence Q$

“Something (including testlmowcuments tangible objects) that
tends to prove or disprove t tence of an alleged fact; anything

presented to the senses a@o fered to prove the existence or non-

OXI tence of a fact.”
?i Black’s Law Dictionary

GRAND RIVER



Types of
Evidence

' GRAND RIVER

it SOLUTIONS

X

a Direct Evigg
Evidence that is based sonal knowledge or

~

observation and thatyi , proves a fact without

infere\nS presumption.

> Y.

umstantial Evidence

EVidQ based on inference and not on personal

/
N\

Q knowledge or observation.

Evidence that differs from but strengthens or
confirms what other evidence shows

;0 Corroborating Evidence

/
S\




Evidence May Include.%

Social Mecic
posts =

Testimony Text Messages RS

Surveillance

Medical

Records Phone Records

Swipe Records

Police Body
Camera
Footage

Audio
Recordings

"~ GRAND RIVER
SoLUTIONS



Admissibility
of Evidence:
What Can

the Decision
Maker
Consider?

N,

The Title IX Rule does @dopt the Federal
Rules of Evidenc;e&)?searings conducted

under Title IX. Eor instance, with respect to
which evideé)way be introduced, the Rule

uses “releyanee” as the sole admissibility

crite;ﬁgge § 106.45(b)(1)(ii) (the

reci ’s grievance process must provide
%jective evaluation of all relevant

0
é/idence, including evidence that is

inculpatory and exculpatory).



. a party’s treatment rec , without the
party’s prior written sent

. informgtion prot fa by a legally
Admissibility recognized privilege

: : : questions%QAdence about a
of EVIqence' complainant’s sexual predisposition, and
What is ques or evidence about a

C ainant’s prior sexual behavior
Excluded Q ess it meets one of two limited
xceptions

I

. statements of a party or witness who
does not submit to cross-examination /

> 4




Some Other
Evidentiary Issues O$fo

« SANE reports
- Police reports

« Character evidence

- Polygraph examinations

- Prior bad acts/Past conduct
of complainant,
respondent




Evaluating the Evidence

s it relevant?
Evidence is relevant if it has a tendency to make a material fact moe\ ss likely to be true.

Is the item what it purpor@

.\
What wei
v Weight is determined by the finder of fact!

 GRAND RIVER



Logical connection between the evidence
and facts at issue

Assists in coming to the conclusion - it is
“of consequence”

Tends to make a fact more or less
probable than it would be without that
evidence

GRAND RIVER



Relevance is Not...

. Strength of the evidence

. Believability of the evidence C>\’

- Based on type of evidence: circ
- Based on complicated ruleﬁrt

ntial, direct



Assessing Authenticity

Investigating the products of the investigation




Cg
Assessing Credibility and @\lability
SO

No formula exists, but consider thé?owing:

» opportunity to view @Q\

ability to recall

motive to fabricate ®

plausibility

consistency O
character, back % experience, and training
coaching $~

Your own@ and limited experience P—

YV VYV V VYV V



Assessing Reliability $%

|

y S

l[ Inherent plausibility

[ Logic ]I

I Corrobcration |

[ Past record

| Otiier indicia of reliability

7 Granb riveR



Credibility Versus Reliability $5

= Reliable Evidence

* | can trust the consistency of the person’s account o&their truth.
* It is probably true and | can rely on it. O

Credibility

* | trust their account based on jone and reliability.
* They are honest and believable.

* It might not be true, bu?@/\/orthy of belief.

* It is convincingly true.
* The witness is sj ;?}nd speaking their real truth.

<h

"~ GRAND RIVER

i, SOLUTIONS



Being Convinced é'g
It Is True, or Biased Conclusio[&O
D

N
A credible Wi@ﬁgss may give
unreli testimony

O
?\
3



Post Hearin %qgglks '
& :

00%" oo
.. .. ..........0:.: .
@ ® S 2%
Deliberations veloping the Written @ ol
Decision

Q
03 O
&
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. <
Dellbeg(@éns

*

?
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Weighing the Evidence & I%Q‘-ﬁing A
Determination N\
O

more likely to have occurr d then

1) Evaluate the evidence collew%etermine what factually is

2) Analyze whether onduct that happened constitutes a
violation of the 's policies

Q GRAND RIVER



Preponderance of the
Evidence

e More likely than not \
e Does not mean 100% true or ac

e Afinding = There was sufficj |able
credible evidence to sup ndmg

by a preponderance C§ (R&*evidence,
that the policy Wa%o ed

S




Policy Analysis

- Break down the policy into
elements

C
« Organize the facts by the®6\

element to which they rel

« Apply the facts to t%@l ents

- Make a findin Réch
element usi gﬁé
prepond@“@ standard

sitne, SO LT [ONS



Allegation: Fondling $%
O
Fondling is the: \S\
1. touching of the private bgg@\o’arts of another

person
s

2. for the purpose of al gratification,

3. without the cogsﬁﬁt of the victim,

1. including i ces where the victim is incapable of
giving %@ent because of their age or because of
their@ porary or permanent mental incapacity.




Analysis Grid

Touching of the private For the purpose of Without consent due to lack
body parts of another sexual gratification of capacity
person

Undisputed- Complainant Respondent U’gomplainant- drank more than
and Respondent Agree acknowledges an % 12 drinks, vomited, no recall
that there was contact admits this eIe ' Respondent- C was aware
between Respondent’s their state and participating
hand and Complainant’s  investi \ Witness 1- observed C vomit
vagina. Q@ Witness 2- C playing beer

e hooking up. pong and could barely stand

plainant started Witness 3- C drunk but

V sing me and was really seemed fine

Q\ into it. It went from there. Witness 4- carried C to the

Q Complainant guided my basement couch and left her
hand down her pants... there to sleep it off.



Apply Preponderance Standard to Each
Element

Touching of the private For the purpose of Without consent due to lack

body parts of another sexual gratification of capacity
person

Undisputed- Complainant Respondent &)Cfomplainant- drank more than
and Respondent Agree acknowledges an % 12 drinks, vomited, no recall
that there was contact admits this ele Q\m Respondent- C was aware
between Respondent’s their stateme h and participating

pong an(

was really seemed fine
into it. It went from there. Witness 4- carried C to the
Complainant guided my  basement couch and left her
hand down her pants...” there to sleep it off.



Final Report S
o

The allegations N
Description of all procedural \5«
steps %O\’

Findings of fact [—
Conclusion of applicﬁof facts | £33

to the policy Q}

Rationale for e allegation-
Show your !
Sanctions &d Remedies

Procedure for appeal



\/ ®o, ..°°::"-:'-..":
The Regulatjons in Practice
&

N4 e
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c
Scenario 1 \Q$

During the @ ng, Witness 1 appears.
Witness 6&; nswers all relevant questions by
the ion maker, the Complainant’s

ad » and the Respondent’s advisor. After

s by both advisors, the Decision maker

Qas s a second round of questions. Witness 1,
. who is now tired and frustrated, refuses to
answer any of the Decision Maker’s follow up
guestions.

Can the Decision Maker rely upon/consider
the statements of Witness 1?



c
Scenario 2A \Q$

Respond l@\frowdes a polygraph report
to inv ti@tors wherein it is concluded
ondent is not being deceptive
Q\ denying the allegations.

A. The investigator determines the report
is irrelevant. Must the investigator share
the report with the decision maker?




c
Scenario 2B \Q$

Respono%@\frovides a polygraph report

toinv tors wherein it is concluded
th ondent is not being deceptive
denying the allegations. The
lygrapher appears and declines to
answer all questions posed on cross by
Complainant’s advisor.

B. Can the decision maker consider the
answers to other questions during the
hearing? The report?




c
Scenario 2C \Q$

Respono%@\frovides a polygraph report

toinv tors wherein it is concluded
th ondent is not being deceptive
denying the allegations. The
lygrapher appears and answers all
relevant questions on cross.

B. Must the Decision Maker find
Respondent not responsible because of
the findings in the report?




Scenario 3

Complainant provides @ds of a sexual
assault forensic exany. he record, the nurse
notes that Compla t had bruising on her
inner thighs a asions on her cervix. The
nurse does @pear at the hearing.
Complaiptitestifies and fully submits to cross. In

the injuries to her cervix.

thigh injuries?

- ;0 Can the DM consider evidence of the inner

2. Can the DM consider evidence of the

injuries to C’s cervix?



c
Scenario 4 \Q$

Respond ears at the hearing with
Witn% espondent would like Witness

7 ide information testimony about

essages between them and
mplainant that indicate that

) Complainant has made the allegations up.

1. Can the DM hear from Witness 7 at
the hearing?




Questions?

- e
Email Us Follow Us
Chantelle@grandriversolutions.com 2 @GrandRiverSols
info@grandriversolutions.com I3 B} Grand River Solutions
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©Grand River Solutions, Inc., 2020. Copyrighted
material. Express permission to post training
materials for those who attended a training
provided by Grand River Solutions is granted to
comply with 34 C.F.R. 8 106.45(b)(10)(i)(D). These
training materials are intended for use by
licensees only. Use of this material for any other
reason without permission is prohibited.






